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	Purpose of Report: 

To seek Cabinet approval for expenditure of new Section 106 funding received by Ealing Council in 2010/11.




1. Recommendations


It is recommended that Cabinet:

1.1
Review and approve the proposals for expenditure of c.£4,985,000 of new S106 funds as set out in Appendix 1; and

1.2
Review and approve the proposals for expenditure of c.£375,000 of re-purposable S106 funds as set out in appendix 2.
1.3
Approve that, where expenditure against these proposals (if approved) is identified as Capital spend, that spend be included in the Capital Programme.
2. Reason for Decision and Options Considered

2.1

The Council has received c.£4,985,000 of new S106 money and interest since September 2009, the date of the last S106 Cabinet report.  Research has also taken place with all relevant departments across the Council to ascertain whether previously committed funds are still required for the projects they were previously committed to, or are available to be repurposed.  These repurposable funds amount to c.£375,000.  In some cases the projects have taken place but were financed by funds other than S106; in others circumstances have precluded the projects from going ahead.

2.2
In total there is around £5,360,000 of available S106 funding and the proposed uses of these funds are set out in appendices 1 and 2. Included in these proposals is S106 money received from the following large schemes in the past year:











£

A56
41-159 Bromyard Avenue


     975,000

PR54
Former BBC Costume Store, W3

  1,000,000

S26
Golf Links Estate



  2,187,090










  4,162,090

2.3
The proposals set out in Appendices 1 and 2 were drawn up in discussion with Ward Members. Tables 1 and 2 below summarise the purposes for which and the geographical locations where the available S106 funds are to be committed.

Table 1 – Purpose of proposed S106 spend

	Purpose
	£k

	Education
	616

	Transport and Highways
	908

	Parks and open space
	725

	Town Centre regeneration
	794

	Housing
	2,187

	Skills and Employment
	25

	Health
	105

	Total
	5,360


Table 2 – Geographical location of proposed S106 spend

	Geographical area
	£k

	Acton
	1,311

	Ealing
	564

	Southall
	2,225

	Park Royal
	1,070

	Greenford
	177

	Northolt
	13

	Total
	5,360


2.4
The Council currently has a draft Supplementary Planning Document – Planning Obligations and Legal Agreements which sets out the Council’s current approach to S106 agreements.  This document needs revising and officers are currently preparing a new SPD.  The new SPD will take account of new government guidance and proposals for the new Community Infrastructure Levy (CIL).

2.5 

The CIL enables the Council to introduce a tariff approach, which will set out specific rates for different sizes of development and different priorities such as education, community, leisure, etc and for specific projects. How in future we use S106 and CIL to deliver both wider community infrastructure needs and more local benefits is an issue for discussion as the new SPD is prepared and we go through the LDF process.  A draft SPD is likely to be developed for consideration by Cabinet in Spring 2011.
3. Key Implications

3.1

A wide range of social, economic and environmental projects that meet the Council’s priorities can be funded by legal agreements under s106 of the Town and Country Planning Act 1990, but these must fairly and reasonably relate in planning terms to the development proposal.
4. Financial

4.1 S106 funds are amounts paid by developers as part of a planning agreement and are generally for a specific purpose and/or use in a specific location as set out in the terms of a S106 agreement. These funds are held in separate designated accounts within the Council’s accounts and can be for either revenue or capital spend. 

4.2 Since September 2009 around £4,985,000 of new S106 funding has been received and the details and terms of the various S106 agreements and the proposed use of those monies are set out in appendix 1.

4.3 In some instances the original projects, for which S106 monies were identified, have been delivered using alternative funding sources such as grants, have cost less than anticipated or have not taken place at all due to other circumstances. As such, around £375,000 of previously committed S106 funds are now available to be repurposed and the proposed use of those monies are set out in appendix 2.  Where money is to be repurposed the original purpose for which the money was given has been considered.

4.4 The proposed uses of the new and repurposed S106 funds are summarised in paragraph 2.3 by purpose (table 1) and by geographical location (table 2).

5.
Legal
5.1
S106 agreements under the Town & Country Planning Act 1990 are legal documents either entered into between the Council and developers or provided unilaterally by a developer.  The intention of the obligation is to mitigate and off set any harmful impacts of a development.  This can include contributions to, or provision of, facilities at a local level or a contribution to provision of infrastructure and facilities at a borough-wide level to ensure capacity of facilities in the borough can accommodate the new developments.

5.2
Money paid to the Council pursuant to a S106 obligation can only be applied for the purposes set out in the relevant agreement.  
5.3
The Council has the power to modify s106 obligations in accordance with S106A of the Town & Country Planning Act 1990 by agreement between the Council and the person/s against whom the obligation is enforceable.
6.
Value For Money

6.1 S106 funding enables the Council to undertake projects that mitigate the impact of development and enhance the borough, agreements are negotiated as part of the planning process and form a condition of planning consent.

6.2 Through this report Cabinet approve the use of S106 monies and continuous monitoring ensures that monies are collected when they become due and that they are allocated for the purpose they were intended.
6.3 To ensure value for money contracts for works are awarded in adherence to the Council’s contract procedures rules and preferred suppliers used where appropriate. 
6.4 Where third parties are used to carry out on schemes (eg a housing association for site S26), it will be commissioned in accordance with the Council's Contract Procedure Rules in accordance with the terms of any framework agreement.  
7. Sustainability Impact Appraisal
It is considered that the report proposals should not have any significant impact on sustainability objectives.  Any sustainability issues are dealt with at the point of granting planning and building control permission on the sites to which the S106 agreements relate.  

8.
Risk Management



There could be some risk to re-purposing s106 contributions because in some cases the monies were intended for a specific purpose.  A legal view has been sought on all principal S106 monies where the intention is to re-purpose the money to ensure that the money is applied within the terms of the respective agreements.

9.
Community Safety


S106 funds may be negotiated to improve community safety.

10.
Links to the 5 Priorities for the Borough


S106 agreements are negotiated on an individual development basis and in accordance with the priorities set out in Draft SPD 9: Legal Agreements, Planning obligations and Planning Gain.
11.
Equalities, Human Rights and Community Cohesion

11.1
An initial screening for an equalities impact assessment has been approved. 

11.2
The Council’s Statement of Community Involvement (2006) sets out how community consultation will take place.  Consultation will also be undertaken on individual legal agreements where appropriate. Where a proposed development is considered to have a social impact, the Council will notify Ealing Community Network and relevant specific consultation bodies. Individuals and organisations can also comment at planning application stage on whether they consider a legal agreement would be appropriate, and also be kept informed of its progress and implementation
11.3
In addition, the Council’s draft Supplementary Planning Document 9 on Legal Agreements, Planning Obligations and Planning Gain, refers to the need to take into account equality implications in negotiating s. 106 agreements and fulfils the Council’s duty to have due regard to the disability equality duty by emphasising in particular the requirement to ensure access for disabled people.  

12. Staffing/Workforce and Accommodation implications: 

None.

13. Property and Assets

None.

14. Any other implications: 

None

15.
Consultation

No Scrutiny views.  

Summary of the views received from consultation is contained in Appendix 1.  

16.
Timetable for Implementation

Implementation date if not called in – 8th March 2011
Various dates for implementation of individual projects, as shown in Appendices 1 and 2.  

17.  Appendices

Appendix 1 – new funds and Appendix 2 - repurposable funds

18.  Background Information

Section 106 agreements and records
Consultation
	Name of  consultee
	Post held 
	Date

 sent to consultee
	Date response received 
	Comments appear in paragraph:

	Internal
	
	
	
	

	 Brendon Walsh
	Executive Director 
	10/02/11
	10/02/11
	

	 Jimmy Umrigar
	Director of Legal and Democratic Services
	10/02/11
	10/02/11
	5 and 6.4

	 Matthew Bunyon
	Director of Finance
	10/02/11
	10/02/11
	4 & 6 (and recommendations)

	External
	
	
	
	

	N/A
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