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 Overview          

This policy is part of and must be read in conjunction with the Council’s Corporate 
Enforcement Policy. 
 
In certain cases, the council has the discretion to consider the use of financial 
penalties, up to a maximum of £30,000 per Housing Act offence, as an alternative to 
prosecution where, in its opinion it would be appropriate to do so. 
 
Furthermore, where it is satisfied a landlord had breached his duty under the Smoke 
& Carbon Monoxide Alarm (England) Regulations 2015, it can impose a penalty 
charge of up to £5,000. 
 
Any penalty will be considered on a case by case basis and set at a level which the 
council considers proportionate considering but not restricted to, the type and 
severity of the breach, culpability, history and full circumstances of the case. 
 
The Council will pursue recovery of financial penalties and penalty charges according 
to provisions of the relevant legislation.  
 
In addition to prosecution and/or financial penalties for Housing Act offences, the 
council may consider the use of Rent Repayment Orders where, it is justified or a 
duty to do so. 

 

Where a landlord or property agent have been convicted of serious qualifying 
offences the council may consider an application for a Banning Order, barring them 
from engaging in the letting or management of property. 
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1.  Housing Act 2004 

1.1 Financial Penalty as alternative to prosecution  
 

The Housing and Planning Act 2016 amended the Housing Act 2004 (the ‘Act’) by 

inserting Section 249A and Schedule 13A. These amendments allow the council to 

impose a maximum financial penalty of £30,000 per offence as an alternative to 

prosecuting the offender for specific offences under the Act and prescribe the 

process to be followed. The Council cannot impose a financial penalty and prosecute 

for the same offence. 

 

1.2 Housing Offences subject to Financial Penalty 
 

The offences under the Housing Act 2004 for which a Financial Penalty can be 

imposed are:  

Section 30      – Failure to comply with an Improvement Notice.  

Section 72      – Licensing of HMOs (House in Multiple Occupation). 

Section 95      – Licensing of houses under Part 3. 

Section 139(7)      – Failure to comply with overcrowding notice. 

Section 234      – Management regulations in respect of HMOs. 

 

1.3 Maximum fine if convicted in court for these offences 

 
If the offender was to be prosecuted and convicted of the same offence for which, 

the financial penalty could be imposed as an alternative, the maximum fine the court 

could consider is unlimited. 

1.4 Statutory Guidance by Secretary of State 
 

The Council will have full regard to the latest Statutory guidance for local housing 

authorities on civil penalties by the Secretary of State. 

The Guidance sets out the process for issuance of such penalties and the prescribed 

matters to be considered by the council when determining the appropriateness and 

level of the financial penalty. These matters are;  

a) The severity of the offence. 

b) The culpability and track record of the offender. 

c) The harm caused to the tenant.  

d) Punishment of the offender. 

e) Deter the offender from repeating the offence. 

f) Deter others from committing similar offences. 

g) Remove any financial benefit the offender may have obtained as a result of 

committing the offence. 
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1.5  Decision to issue Financial Penalty as an alternative to prosecution 
 

In deciding to issue a financial penalty, the council will satisfy itself that there would 
be realistic prospect of a conviction, and that an offence has been committed beyond 
reasonable doubt.  The council will consider the evidence and the public interest 
tests in the Code for Crown Prosecutors in making this decision. 
 
The Council can at any time withdraw the ‘Notice of Intent’ or ‘Final Notice’ or 
reduce the amount specified in either Notice.  

The council cannot impose a financial penalty and prosecute for the same offence. It 
will keep under review its decision to impose the financial penalty as alternative to 
prosecution. 
 

 1.6 Imposing of a Financial Penalty and consideration of subsequent representations 
 

Where the Council determines to issue a financial penalty, it will do so in accordance 

with the process set out in Schedule 13A of the Act as follows, 

 

• It will serve a ‘Notice of Intent’ in compliance with prescribed matters; 

• It will consider written representations by the person receiving the ‘Notice of 

Intent’ made within the specified period for doing so; and; 

• Determine whether to withdraw the Financial Penalty or vary it or leave it 

unchanged. 

• If the decision is to impose the financial penalty whether it has been varied or 

not, the council will serve the ‘Final Notice’ in compliance with prescribed 

matters. 

The Act allows the council, at any time, to withdraw a ‘Notice of intent’ or the ‘Final 

Notice’ or reduce the amount specified in either notice. 

 

1.7  Appeal to the First Tier Property Tribunal (FTPT)  
 

The person receiving the ‘Final Notice’ to impose the Financial Penalty can, within 28 

days, appeal to the First Tier Property Tribunal (FTPT) against the decision to impose 

the penalty or the amount of the penalty. 

  

The Tribunal has powers to confirm or vary by increasing or decreasing the size of 
the penalty or cancel the ‘final notice’.  
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1.8  Recovered Financial Penalty used for ‘Private Rented Sector’ enforcement 

functions 
 

The Rent Repayment Orders and Financial Penalties (Amounts Recovered) (England) 
Regulations 2017, stipulates that; 
 
“Any amount recovered under section 249A of the Housing Act 2004 may be 
used by the council to meet the costs and expenses incurred in, or associated 
with, carrying out any of its enforcement functions in relation to the private 
rented sector.” And, “Any amount not applied in accordance with this 
requirement must be paid into the [Government’s] Consolidated Fund.” 

 

1.9  Levels of financial penalty. 
 

In determining the level of a financial penalty, the council will have regard to the 
indicative penalty matrix below. 
 
The final level of the financial penalty will take in to account the matters set out in 
para 1.4 and any relevant aggravating or mitigating factors. 

Band 
 

Severity of Offence  Band Range (£) Assumed Starting Point (ASP) 

1  Moderate   M1 Up to   2,000  Reduction from ASP due to 
mitigating factors 

2 Moderate   M2 2,001 –   5,500 ASP 

3 Moderate   M3 5,501 – 10,000 Increase from ASP for 
Aggravating factors 

4 Serious        S1 10,001 – 12,000 Reduction from ASP due to 
mitigating factors 

5 Serious        S2 12,001 – 15,500 ASP 

6 Serious        S3 15,501 -  20,000 Increase from ASP for 
Aggravating factors 

7 Severe         SL1 20,001 – 22,000 Reduction from ASP due to 
mitigating factors 

8 Severe         SL2 22,001 – 25,500 ASP 

9 Severe         SL3 25,501 – 30,000 Increase from ASP for 
Aggravating factors 

 

1.10 National Database of Rogue Landlords and Property Agents. 
 
Where a person receives two or more financial penalties over a 12-month period, 
the council has discretion whether to include that person’s details in the National 
database of rogue landlords and property agents. 
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2.  Rent Repayment Orders [RROs]  

Housing Act 2004 
Housing and Planning Act 2016 

 

2.1  Introduction 
 

The Housing and Planning Act 2016 extended rent repayment orders to cover illegal 

eviction, breach of a banning order and certain other specified offences. 

 
Rent repayment orders (RROs) are a means by which the council can seek to recover 

up to 12 months of rent, Housing Benefit, or Universal Credit paid. These can be 

sought irrespective of any other financial penalties or fines. 

 
To seek an RRO, the council must prove that the landlord was guilty of one of the 

qualifying offences in relation to; 

 

• Licensing of Houses in Multiple Occupation [HMOs] or, 

• Housing Act 2004, Part 3 Houses or, 

• Breached HMO Management Regulations or, 

• Specified notices under the 2004 and 2016 Acts. 

 

In applying for an RRO the council will follow the statutory guidance for local housing 

authorities:  

 

Rent repayment orders under the Housing and Planning Act 2016 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_

data/file/606654/Rent_Repayment_Orders_guidance.pdf 

 
The council will consider Rent Repayment Orders on a case by case basis, 

independently or in addition to other enforcement action including prosecution, 

financial penalties and/or penalty charge notices. 

 

 

 

 

 

 

http://www.legislation.gov.uk/ukpga/2016/22/part/2/chapter/4/enacted
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/606654/Rent_Repayment_Orders_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/606654/Rent_Repayment_Orders_guidance.pdf
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2.2  Housing and Planning Act 2016: Rent Repayment Orders 
 

The 2016 Act allows the First-tier Property Tribunal (FTPT) to make a rent 
repayment order where the landlord has committed one or more of the 
following qualifying offences. 

 
Row 

 
Act Section Description of Offence 

1. Criminal Law Act 1977 6(1) Violence for securing entry 
 

2. Protection from Eviction Act 1977 1(2), (3) or (3A) Eviction or harassment of 
occupiers 
 

3. Housing Act 2004 30(1) Failure to comply with 
Improvement Notice 
 

4. Housing Act 2004 32(1) Failure to comply with 
Prohibition Order etc 
 

5. Housing Act 2004 72(1) Control or management of 
unlicensed HMO 
 

6. Housing Act 2004 95(1) Control or management of 
unlicensed House 
 

7. Housing and Planning Act 2016 21 Breach of Banning Order 
 

 

 2.3 The amount of the Rent Repayment Order 
 

The Act sets out the amount of the RRO award as follows: 

  

Grounds for the RRO: 

Type of Offence committed by the 

landlord 

Amount of RRO must relate to rent paid by the 

tenant or for a local authority, the Universal 

Credit paid in respect of: 

Offence in Row 1 or 2 in above table. 

 

A period of 12 months ending with the date of the 

offence. 

Offence in Row: 3, 4, 5, 6 or 7 in above 

table. 

A period, not exceeding 12 months, during which 

the landlord was committing the offence. 

 

2.4  Recovered Rent Repayment Order for ‘Private Rented Sector’ enforcement 

functions 

 
The Rent Repayment Orders and Financial Penalties (Amounts Recovered) (England) 
Regulations 2017, stipulates that; 

 
“Any amount recovered under a rent repayment order must be used by the 
council to meet the costs and expenses (whether administrative or legal) 
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incurred in, or associated with, carrying out any of its enforcement functions in 
relation to the private rented sector.” And; “Any amount not applied in 
accordance with this requirement must be paid into the [Government’s] 
Consolidated Fund.” 
 

3.  Banning Orders and Financial Penalty as alternative for their 
Breach  

The Housing and Planning Act 2016 
The Housing and Planning Act 2016 (Banning Order Offences) Regulations 2017 

 

3.1 Overview 

 
In the case of any landlord or property agent who is a serious offender, flouting their 
legal obligations and been convicted of a banning order offence, the council will, 
where it considers appropriate, apply to the First-tier Property Tribunal (FTPT) for a 
Banning Order. 

 
In considering any banning order and application to the First-tier Property Tribunal 
the council will adhere to the processes set out in the Government’s statutory 
guidance for local housing authorities; 
 
Banning Order Offences under the Housing and Planning Act 2016 
 
https://www.gov.uk/government/publications/banning-orders-for-landlords-and-
property-agents-under-the-housing-and-planning-act-2016 

 

3.2 Consequence of a Banning Order 
 

Any Order made by the First-tier Property Tribunal is only effective in England and 
can ban the landlord or property agent from:  
 
➢ Letting housing; or  
➢ Engaging in letting agency work; or  
➢ Engaging in property management work; or  
➢ Doing two or more of those things.  

 
 

3.3  Qualifying Banning Order offences  
 

The Banning Order can only be applied for where, the landlord or property agent has 

been convicted of an offence of a description specified in; 

The Housing and Planning Act 2016 (Banning Order Offences) Regulations 2017. 

 

https://www.gov.uk/government/publications/banning-orders-for-landlords-and-property-agents-under-the-housing-and-planning-act-2016
https://www.gov.uk/government/publications/banning-orders-for-landlords-and-property-agents-under-the-housing-and-planning-act-2016
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3.4 Period of the Banning Order and consequence for Housing Act 2004, Part 2 & 3 
 

If the Tribunal is minded to it can make an order, but it must be for a minimum of 12 
months although there is no statutory maximum period. 

 
A banned person cannot hold a licence under either Part 2 (House in Multiple 
Occupation – HMO licence) or Part 3 (Selective licence) of the Housing Act 2004.   
 

3.5 Process the council will follow 
 
The council will adhere to the prescribed process in the 2016 Act as applicable to 
Banning Orders and have regard to any guidance published by the Secretary of State. 
 
Before applying for a banning order, the authority will serve a ‘notice of intended 

proceedings’ and include all prescribed matters. The recipient will have a minimum 

of 28 days from service to make representations which, the council will give due 

consideration to. 

3.6  Appeal to the making of the Banning Order  
 

The landlord or property agent have a right of appeal to the Upper Tribunal following 
the decision of the First-tier Property Tribunal (FTPT) to make a banning order but; 
only with the permission of either the FTPT or Upper Tribunal. 

 

3.7 Consequences of Banning Order and Breaching a Banning Order 

 
It is a criminal offence to breach a banning order and on conviction is punishable 
with maximum 51 weeks prison sentence or an unlimited fine or both. 

 
The council is required to make an entry on the National Database of Rogue 
Landlords and Property Agents for a person or organisation who has received a 
banning order. 
 

3.8 National Database of Rogue Landlords and Property Agents. 

 
The council will have due regard to its duties under the Housing and Planning Act 
2016 and applicable statutory and non-statutory guidance when considering making 
an entry on the government’s National database of rogue landlords and property 
agents including, all prescribed procedural matters. 
 

3.9 Financial Penalty as alternative to prosecution for breach of a Banning Order 
 

The council, where it is satisfied beyond reasonable doubt that the banning order 
had been breached, can as an alternative to prosecution for the breach impose a 
financial penalty to a maximum £30,000. 
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Breach of an Order would be for doing one or more of the following when banned 
from doing;  

(i) Letting housing; or 
(ii) Engaging in letting agency work; or 
(iii) Engaging in property management work; or  
(iv) Doing two or more of those things.  

 
The council would consider any breach of a Banning Order a very serious matter and 
an exceptional occurrence. Therefore, the amount of any financial penalty would be 
considered strictly on a case by case basis taking into consideration all the salient 
factors and exceptional circumstances. 
 

3.10 The process to be followed where the council decides to impose a Financial 

Penalty 
  

The council will comply with all prescribed matters in the 2016 Act for imposing any 
financial penalty and content of the ‘Notice of Intent’ and ‘Final Notice’. 
 
The council can at any time withdraw a ‘Notice of Intent’ or ‘Final Notice’ or reduce 
the amount of the financial penalty.  

  

3.11 Notice of Intent and Final Notice 
 

Where the council is satisfied it has sufficient evidence of the breach of the banning 
order and it intends to impose a financial penalty it will serve a ‘Notice of Intent’ on 
the responsible person. 
 
The ‘Notice of Intent’ will along with other matters, state the amount and reason for 
imposing the financial penalty. 
 
The recipient will have 28 days from service to make representations to the council 
about the decision to impose the financial penalty. 
 
After this period of representation and within 30 days, the council will decide 
whether to impose the financial penalty and if so, the amount of the penalty. 
 
If the decision is to impose the financial penalty, the council will serve a ‘Final Notice’ 
stating along with other matters, the amount and reason for the penalty. 
 
The person served with the penalty ‘Final Notice’ will have 28 days from service to 
appeal either the decision to impose the financial penalty or the amount. The appeal 
is to the First-tier Property Tribunal and the ‘Final Notice’ is suspended until the 
appeal is either determined or withdrawn. 

  
The First-tier Property Tribunal may confirm, vary or cancel the ‘Final Notice’. 
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3.12  Recovered Financial Penalty used for ‘Private Rented Sector’ enforcement 

functions 

 
The council will pursue full payment of any Financial Penalty through the County 
Court if necessary. 
 
Any amount recovered will be used for carrying out the council’s enforcement 
functions in relation to the ‘Private Rented Sector’. 
 

4.  Smoke and Carbon Monoxide Alarm (England) Regulations 
2015  

Penalty Charge Notice 

 

Statement of Principles 

 

4.1 Introduction  
 

The council will apply the following principles when requiring a landlord to pay a 

fixed penalty charge under the provisions of the Smoke and Carbon Monoxide Alarm 

(England) Regulations 2015 (the ‘Regulations’), where it is satisfied that the landlord 

has breached the duty under Regulation 6(1) to comply with the requirements of a 

Remedial Notice served under Regulation 5. 

 

The Regulations apply to all tenanted properties and not just those that are required 

to be licensed under the Housing Act 2004. 

 

4.2  The Legal Framework 
 

4.2.1 Duties imposed on the Landlord  
 

The regulations impose certain duties on the landlord including ensuring; 
 

• a smoke alarm is equipped on each storey of the premises on which there is a 

room used wholly or partly as living accommodation; 

• a carbon monoxide alarm is equipped in any room of the premises which is used 

wholly or partly as living accommodation and contains a solid fuel burning 

combustion appliance; 

• checks are made by or on behalf of the landlord to ensure that each prescribed 

alarm is in proper working order. 

• Where a Remedial Notice is served, to comply with it within 28 days from its 

service by the Council. 
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4.2.2  Duties imposed on the Council  
 

Where the council has reasonable grounds to believe that, the landlord is in breach of 

one or more of his duties under regulation 4(1), it must then within 21 days, serve a 

remedial notice on the landlord in compliance with the prescribed matters set out in 

the regulation including; 

• Allow the landlord 28 days from service to comply with the remedial notice. 

• Allow the landlord 28 days from service to make written representations to the 

council. 

 

4.2.3  Duty of Council to take remedial action  
 

The regulations impose a duty on the council, where it is satisfied, on the balance of 

probabilities, that the remedial notice was not complied with, to arrange for the 

remedial action to be taken in accordance with the prescribed procedure. 

  

4.3 The Penalty Charge 
 

Regulation 8 provides that where the council is satisfied, on the balance of 

probabilities, that the landlord served the ‘Remedial Notice’ was in breach of their 

compliance duty under Regulation 6(1), it may require the Landlord to pay a penalty 

charge. 

 

The amount of that penalty charge is for the council to determine, up to a maximum 

of £5,000.  

 

In determining the level of penalty charge the council will have regard to: 

 

• This Statement of Principles. 

• The Council’s Enforcement Policy. 

• The nature of the breach.  

• Whether or not the breach under consideration was a first-time breach. 

• Whether it was a continuing or repeat breach of the Regulations. 

• Any written representations made by the landlord upon service of the remedial 

notice. 

• On a case by case basis taking account of all relevant circumstances and 

representation. 
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4.4 The aims of the penalty charge  
 

The primary aims of the penalty charge are; 

• Recover the Council’s costs associated with administration, inspection, 

investigation, supervision, travel, service of notices and in carrying out the 

necessary remedial work, including contractor costs, under its Regulation 7 duty. 

• Be proportionate to the nature of the breach of legislation and the risk posed. 

• Deter future breaches by the landlord of duties imposed under the regulations. 

• Deter other landlords from breaching duties imposed under the regulations.   

• Remove any financial benefit the landlord may have obtained from breaching his 

duty under the regulations. 

 

4.5    Penalty Matrix 
 

In determining the penalty, the council will have regard to the indicative penalty 
matrix below. The final penalty will take in to account the level of non-compliance of 
the landlord’s duty and any relevant aggravating or mitigating factors. 

 

Penalty Band Level of Breach of Duty Penalty Range (£) 

L1  Limited breach of duty 
(High level of compliance with duty) 

Up to 1,500 

L2 High level of breach of duty. 
(Low level of compliance with duty) 
 

1,501 – 3,000 

L3 Non-compliance with duty 
(Full Breach of Duty) 

3,001 – 5,000 

 

4.6  Criteria for the imposition of a penalty charge  
 

In deciding whether it would be appropriate to impose a penalty charge, the council 

will take full account of the facts and circumstances of the regulation breach under 

consideration including, but not limited to:  

 

• Any written representation to the remedial notice. 

• The level of non-compliance by the landlord with the remedial notice. 

• Landlord’s culpability in breaching his duties under the regulations and non-

compliance with the remedial notice.  

• The presence or absence, of controls or procedures to ensure landlord’s 

compliance with or prevent breach of his duties under the regulations.  

• All evidence supporting compliance with the landlord’s duties and remedial 

notice.  
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4.7  Service and Review of Penalty Charge Notice (PCN)  
 

Where the Council decides to impose a penalty, it will serve the PCN within 6 weeks 
of being satisfied of the breach of duty under regulation 6(1). 
 
The landlord will have 28 days from service of the PCN to make a written request for 
the council to review its decision to impose the PCN. 
 
The council will consider every such request, review the facts of the case and inform 
the landlord of its decision to confirm, vary or withdraw the PCN. 
 

 

4.8  Appeal to First Tier Property Tribunal (FTPT) 

 
The landlord has a right of appeal against the final decision of the council to serve 

the PCN. The appeal is to the First Tier Property Tribunal (FTPT) and the PCN is 

suspended until the Tribunal has determined the appeal. 

The Tribunal has powers to quash, confirm or vary the PCN but it cannot increase it.  

 

4.9  Recovery and use of the Penalty Charge – Regulation 12  

 
The Council will seek to recover the full amount of the PCN through the county 
court. 
 
In any proceedings for the recovery of the penalty, a certificate signed by the 
council’s chief finance officer stating that the amount due has not been received by a 
date stated on the certificate will be taken as conclusive evidence that the penalty 
has not been paid (regulation 12). 
 
Any PCN amount recovered can be used by the council for any of its functions. 
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5. Legislation and Statutory Guidance 

 

1. Corporate Enforcement Policy – January 2014 
 

https://www.ealing.gov.uk/downloads/file/552/corporate_enforcement_policy 

 

2. The Housing Act 2004. 

 

3. The Housing and Planning Act 2016 

 

4. Guidance: Civil Penalties under the Housing and Planning Act 2016 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm

ent_data/file/697644/Financial_penalty_guidance.pdf 

 

5. The Rent Repayment Orders and Financial Penalties (Amounts Recovered) 

(England) Regulations 2017 

 

6. Housing and Planning Act 2016 (Banning Order Offences) Regulations 2017 

http://www.legislation.gov.uk/ukdsi/2017/9780111162224/contents 

7. Guidance:  Banning Order Offences under the Housing and Planning Act 2016 
 

https://www.gov.uk/government/publications/banning-orders-for-landlords-and-
property-agents-under-the-housing-and-planning-act-2016 

 

8. Guidance:  Rent Repayment Orders under the Housing and Planning Act 2016 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm

ent_data/file/606654/Rent_Repayment_Orders_guidance.pdf 

9. Guidance: Database of rogue landlords and property agents under the Housing 

and Planning Act 2016 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm

ent_data/file/697637/Database_of_rogue_landlords_statutory_guidance.pdf 

 
10. Guidance (Non-Statutory): Banning Order Offences under the Housing and 

Planning Act 2016 

 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm

ent_data/file/697643/Banning_order_guidance.pdf 

 

11. Smoke and Carbon Monoxide Alarm (England) Regulations 2015 

 

https://www.ealing.gov.uk/downloads/file/552/corporate_enforcement_policy
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697644/Financial_penalty_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697644/Financial_penalty_guidance.pdf
http://www.legislation.gov.uk/ukdsi/2017/9780111162224/contents
https://www.gov.uk/government/publications/banning-orders-for-landlords-and-property-agents-under-the-housing-and-planning-act-2016
https://www.gov.uk/government/publications/banning-orders-for-landlords-and-property-agents-under-the-housing-and-planning-act-2016
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/606654/Rent_Repayment_Orders_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/606654/Rent_Repayment_Orders_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697637/Database_of_rogue_landlords_statutory_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697637/Database_of_rogue_landlords_statutory_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697643/Banning_order_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697643/Banning_order_guidance.pdf

