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The IMCA will:

e establish the referred person’s preferred method of
communication

e meet with the referred person and use a variety of methods,
as appropriate, to ascertain their views

e consult with staff, professionals and anyone else who knows
the person well who are involved in delivering care, support,
and treatment

e gather any relevant written documents and other information

e attend meetings to represent the person raising issues and
questions as appropriate

e present information to decision-maker verbally and via a
written report

° remain involved until decision has been made and be aware
that the proposed action has been taken

* audit the best interests decision making process

e challenge the decision if necessary.

Limitations of the service
An IMCA cannot be involved if:
e aperson has capacity

e the proposed serious medical treatment is authorised under the
Mental Health Act 1983 and is therefore for a mental disorder
rather than a physical condition

e the proposed long-term change in accommodation is a
requirement under the Mental Health Act 1983

e there is no identifiable decision about a long-term change in
accommodation or serious medical treatment or decisions
relating to a care review or adult protection procedures
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e there is any other person (not in a paid capacity) who is willing
and able to support and represent appropriately the person who
lacks capacity

e decisions are being made in relation to a person’s finances
unless there are adult protection procedures in which an IMCA
is involved.

The IMCA will stop being involved in a case once the decision
has been finalised and they are aware that the proposed action
has been carried out. They will not be able to provide on-going
advocacy support to the person. If it is felt that a person needs
advocacy support after the IMCA has withdrawn, it may be
necessary to make a referral to a local advocacy organisation.

What if a person requiring an IMCA is receiving funding from
outside the area where they are currently living?

Each IMCA service will cover a local authority, or local health board,
area and all eligible people in that area, whether on a permanent

or temporary basis must be referred to the local IMCA service. For
example, if a person is living in a care home in Cambridgeshire but
Essex County Council are providing the funding for that placement
and there is a need to refer the person to IMCA, the Cambridgeshire
IMCA service will provide the service.

Example

A man who has a learning disability and autism receives funding
from the county where he originally lived as a child to live in

a care home in a different area. The care home is closing and
different accommodation needs to be identified. A care manager
from the funding authority is involved and knows that the IMCA
service provided in the area where the man currently lives, is the
right service.
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5. How an IMCA works

Who can be an IMCA?
Individual IMCAs must:
* have specific experience (related to working with people who

need support with making decisions, advocacy experience and
experience of health and social care systems)

* have IMCA training
* have integrity and a good character, and
* be able to act independently.

All IMCAs must complete the IMCA training in order to work as an
independent mental capacity advocate and have enhanced checks
with the Criminal Records Bureau (CRB) that show no areas of
concern.

IMCAs must be independent and cannot act as an IMCA if they are
involved in the care or treatment of the person or if they have links
to the responsible body instructing them or to anyone else involved
in the person’s care or treatment, other than as their advocate.

How do IMCAs work?

The IMCA’s role is to support and represent the person who lacks
capacity and to audit the way the decision is being made. IMCAs do
not make the decision on behalf of the person they are representing;
the final decision will always be made by the decision-maker.

The IMCA will:
e be independent of the person making the decision
e provide support for the person who lacks capacity

* represent the person without capacity in any discussions on the
proposed decision

e provide information to help work out what is in the person’s

best interests
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* raise questions or challenge decisions which appear not to be
in the best interests of the person.

The IMCA service will build on good practice in the independent
advocacy sector. But IMCAs have a different role from many other
advocates. Unlike some other advocates, they have rights and
duties under the Mental Capacity Act to:

e provide statutory advocacy

e support and represent people who lack capacity to make
decisions on specific issues

* meet in private the person they are supporting
e access relevant health and social care records

e provide support and representation specifically while the
decision is being made

e act quickly so their final report can form part of the decision-
making process.
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The main elements of IMCA work

There are four main elements to the IMCA work which can
broadly be summarised as:

1 Ascertaining the views, feelings, wishes, beliefs and values
of the person using whichever communication method is
preferred by the client and ensuring that those views are
communicated to, and considered by, the decision-maker.

2 Non-instructed advocacy. Asking questions on behalf of the
person and representing them. Making sure that the person’s
rights are upheld and that they are kept involved and at the
centre of the decision-making process.

3 Investigating the circumstances. Gathering and evaluating
information from relevant professionals and people who
know the person well. Carrying out any necessary research
pertaining to the decision.

4 Auditing the decision-making process. Checking that the
decision-maker is acting in accordance with the Act and that
the decision is in the person’s best interests. Challenging the
decision if necessary.

Finding out the person’s wishes and feelings, values
and beliefs

An IMCA will try to find out what the person’s wishes, feelings,
values and beliefs might be. They will find out what method of
communication the person prefers to use and will be experienced
at communicating with people who have difficulties with
communication. The person may use sign language, such as
Makaton or BSL or need information to be presented using pictures
or photographs. An IMCA will also talk to staff or anyone who
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knows the person well and will examine copies of relevant health
and social care records or written statements made by the person
when they still had the capacity to do so.

Where possible, decision-makers should make decisions based
on a full understanding of a person’s past and present wishes.
An IMCA should provide the decision-maker with as much of this
information as possible - and anything else they think is relevant.

Example

A young woman who has learning difficulties lived in short
break accommodation after leaving the family home and now
permanent accommodation needed to be found. She was

able to communicate very clearly to the IMCA what kind of
accommodation she would prefer, expressing a wish to have a
quiet environment and a garden. The IMCA was able to support
the person to put forward her views to the people who would be
making the decision.

Finding and evaluating information
IMCAs have a right to:

e meet the person who lacks capacity in private

e examine and take copies of, any records which the person
holding the record thinks is relevant to making the best interests
decision.

The IMCA may also talk to other people who know the person who
lacks capacity well or are involved in their care or treatment who
may have information relevant to the decision. In investigating the
person’s circumstances, the IMCA will be able to gather together
information to give to the decision-maker.
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In most cases, a decision by the decision maker on the person’s
best interests will be made through discussion involving all the
relevant people who are providing care or treatment, as well as
involving the IMCA.

Considering alternative courses of action

The IMCA will need to check whether the decision-maker has
considered all possible options and that the proposed option is,
according to the Mental Capacity Act, the least restrictive of the
person’s future choices or would allow him or her the most freedom.
The IMCA may suggest alternatives where there is evidence that
these are more consistent with the wishes and feelings of the person.

Representing and supporting the person who lacks capacity

The IMCA should find out if the person has been given the
appropriate support to enable the person to be as involved as
possible in the decision-making process.

They will attend meetings to represent the person and will use
non-directed advocacy approaches to ask questions about the
proposed decision. The IMCA will make sure that the views,
feelings, values, wishes of the person and any other relevant
information such as religious and cultural factors are made known
to the decision-maker.

Example

An IMCA is appointed for a serious medical treatment decision.
Whilst carrying out their investigations, the IMCA discovers that
the person is a practising Jehovah’s Witness and realises that this
is a significant factor to be brought to the attention of the person
proposing the treatment.

Sometimes an IMCA might not be able to get a good picture of
what the person might want. They should still try to make sure the
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decision-maker considers all relevant information by:
e raising relevant issues and questions

e providing additional, relevant information to help the final
decision.

Getting a second medical opinion

The IMCA has a right to seek a second medical opinion on behalf of
a person who lacks capacity when a decision is being made about
serious medical treatment. This puts the person who lacks capacity
in the same position as a person who has capacity who has a right
to request a second medical opinion.

Auditing the decision-making process

Throughout the decision-making process the IMCA will be ensuring
that:

e the principles of the Act are being followed

e the person is being supported to participate in the decision-
making process as fully as possible

e the person is at the centre of the process

e the best interests check list as set out in section 4 of the Act is
being followed

e the decision-maker is giving clear, objective reasons for making
a particular decision about what is in the person’s best interests

* anyone making a decision in the best interests of a person
who lacks capacity is not making that decision based on
assumptions which cannot be justified.

Communicating the IMCAs findings

An important part of the IMCA'’s role is to communicate their
findings and often there will need be a continual dialogue between
the IMCA and the decision-maker.
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The IMCA will submit a report to the decision-maker which gives
details of their investigations, providing as much relevant information
as possible. The report may include questions about the proposed
action or may include suggested alternatives if there is evidence that
these might be better suited to the person’s wishes and feelings.

The decision-maker must take into account the information from the
IMCA when working out what decision is in the best interests of the
person who lacks capacity.

There may sometimes be situations where an IMCA thinks that the
decision-maker has not paid enough attention to their report and
to relevant information and has concerns about the decision made.
They may then need to challenge the decision.

How do IMCAs challenge a decision?

The IMCA may initially use informal methods and may ask for a
meeting with the decision-maker to explain any concerns and
request a review of the decision. Where there are serious concerns
about the decision made, an IMCA may decide to use formal
methods to challenge the decision.

Examples of formal methods are:
e use the relevant complaints procedure
e refer to the Independent Complaints Advocacy Service (ICAS)

e consult the Patient Advice and Liaison Service (PALS) in
England or Community Health Councils in Wales

e refer case to the Court of Protection
e approach the Official Solicitor.

In particularly serious or urgent cases, the IMCA may approach the
Official Solicitor or seek permission to refer a case to the Court of
Protection for a decision. If an IMCA wants to challenge the way in
which a particularly serious decision has been made they can with
legal advice, consider applying for a judicial review.
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6. Complaints

What to do if you are not happy with the IMCA service

In the first instance the person who is unhappy about the service
should approach the IMCA providing the service or their manager.
If matters are not resolved, the IMCA provider’s complaint policy
should be used. If after this there are still concerns, the person
may want to approach the local authority,( or local health board in
Wales), that is responsible for commissioning the particular service.
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7. What if | want to know more?

Title Available from

Further information on the www.dh.gov.uk/imca

IMCA service email: imca@dh.gsi.gov.uk
Information on the Mental www.dca.gov.uk/legal-policy/mental-
Capacity Act 2005 capacity/index.htm

T 0845 330 2900
E makingdecisions@dca.gsi.gov.uk

Other information booklets  You can view these electronically by
like this one going to: www.dca.gov.uk/legal-policy/
mental-capacity/publications.htm

To order hard copies you can email:
reorder@inprintlitho.com

The Mental Capacity Act You can view this for free by going to:

2005 www.dca.gov.uk/legal-policy/mental-

capacity/index.htm

You can order a hard copy from TSO
by calling 0870 600 5522 or emailing
customerservices@tso.co.uk.

The Code of Practice for the You can download this for free by
Mental Capacity Act going to:

www.dca.gov.uk/legal-policy/mental-
capacity/index.htm

You can order a hard copy from TSO
by calling 0870 600 5522 or emailing
customerservices@tso.co.uk
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8. Some useful contacts

The following government departments are working together to
implement the Mental Capacity Act in 2007

Department  What it is/does Contact
Department for  Responsibilities include 5th Floor Steel House, 11 Tothill St,
Constitutional running the courts, and London, SW1H 9LH
Affairs (DCA) improving the justice system,  www.dca.gov.uk/
human rights, information E makingdecisions@dca.gsi.gov.uk

rights law, policy on running
elections and modernising the
constitution

Department of Responsibilities include setting Wellington House, 133-155

Health (DH) health and social care policy =~ Waterloo Road, London, SE1 3UG
in England. The Department’s  www.dh.gov.uk
work sets standards and T 020 7210 4850

drives modernisation across all
areas of the NHS, social care
and public health

Public The administrative arm of Archway Tower, 2 Junction Road,

Guardianship the Court of Protection and London, N19 557

Office (PGO) part of the Department for Www_guardianship,gov_uk
Constitutional Affairs. It T 0845 330 2900

provides financial protection
services for clients who are not
able to manage their financial
affairs because they lack
capacity

E custserv@guardianship.gsi.gov.uk

Welsh Assembly Develops policy and approves Cathays Park, Cardiff, CF10 3NQ
Government legislation that reflects the www.wales.gov.uk
needs of the people of Wales T o9 2082 5111
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The following organisations provide information about advocacy and/or
provide advocacy services

Organisation What it is/does Contact
Action for A resource and support PO Box 31856, Lorrimore Square,
Advocacy agency for the advocacy London, SE17 3XR

sector, information, training www.actionforadvocacy.org

and advice
British institute ~ Works with the government Campion House, Green Street,
of Learning and other organisations to Kidderminster, Worcestershire,
Difficulties improve the lives of people DY19 1JL

in the UK with a learning T 01562 723 010

disability. They train staff, www.bild.org.uk

family carers and people with
a learning disability. Also
funds Speak Out, a project
that provides advocacy for
adults with learning disabilities

Speaking Up Provides advocacy services 1a Fortescue Road, Cambridge,
for people who experience CB4 2JS
learning difficulties, mental il T 01223 566258
health and other disabilities. F 01223 516638
They also run training
courses and events with
other organisations who want
to understand, consult and
involve disabled people

E info@speakingup.org
www.speakingup.org
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Other booklets in this series include:

1 Making decisions about your health, welfare or finance.
Who decides when you can’t?

2 Making decisions. A guide for family, friends and other
unpaid carers

3 Making decisions. A guide for people who work in health
and social care

4 Making decisions. A guide for advice workers
5 Making decisions. An Easy Read guide

These booklets are available in other formats on request.
To order:

T 023 80 878038 or 023 80 878036
F 023 80 528324
E reorder@inprintlitho.com

The booklets are also available online at:
www.dca.gov.uk/legal-policy/mental-capacity/publications.htm

The Mental Capacity Implementation Programme published
this booklet. It was written by Sue Lee at Speaking Up.
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